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CHAPTER 861

PROBATE — FAMILY RIGHTS

SUBCHAPTERI 861.07 Personal liability of recipients.
INTEREST IN MARITAL PROPERY 861.08 Proceeding for election; time limit.
861.01 Ownership of marital property at death. 861.09 Right of election by or on behalf of surviving spouse.

861.015 Satisfactionof nonholding spouse’marital property interest in certain 861.10  Waiver of right to elect; failure to elect.
businesgproperty 861.11 Protection of payers and other 3rd parties.
SUBCHAPTER Il SUBCHAPTER Il
DEFERRED MARIAL PROPERY QTHI_ER RIGHTS, ALLOW\NlCES AND EXEMPTIONS
ELECTIVE SHARE AMOUNT 861.17 R|gh_ts_|n property t_rans_ferred in f(a_u_d of surviving spouse. o
861.018 Definitions 861.20 Survivingspouses right in nondomiciliary decedestteal property in this
| . state.

861.02 Deferred marital property elective share amount. 861.21 Assi - i ;
) . gnmenbof home to surviving spouse or surviving domestic partner

861.03 Augmenteddeferred marital property estate: decedgptobateproperty gg1.31  Allowance to family during administration.

andnonprobate or other property transfers. ! 861.33 Selectionof personalty by surviving spousesarrviving domestic partner
861.04 Augmenteddeferred marital property estatsurviving spouse’property  861.35 Specialallowance for support of spouse or domestic partner and support

andtransfers to others_. ) ) andeducation of minor children.
861.05 Augmenteddeferred marital property estate: calculation of propetey-  861.41 Exemptionof property to be assigned to survivisgouse or surviving

ests. domesticpartner
861.06 Satisfactiorof deferred marital property elective share amount. 861.43 Authority and powers of conservatguardian or agent.

SUBCHAPTERI marital property interest in the property subject to dhective
continuesas if the directive had not been made.
INTEREST IN MARITAL PROPER'Y (2) Forpurposes of this section, property subject to a directive
Cross—reference: See definitions in ct851 is valued by itsclear market value on the date of the decedent’

NOTE: 1985 Wis. Act 37, which created ss. 861.03 to 861.13, contains explan death. Satisfaction of the nonholding spouseiarital property
atory notes. interestin the property subject to the directive shall be based on
. . thatvalue, plus any income from the property subject talites
861.01 Ownership of marital property at death. ijye after the death of the decedent and before satisfacon.
(1) SURVIVING SPOUSE'SONE-HALF INTEREST IN MARITAL PROP ﬁﬁosew determining the income from tipeoperty subject to

ERTY. Upon the death of either spouse, the surviving spouse retjRgrective, such propertshall be treated as a legacy or devise of
his or her undivided one-half interest in each item of marital-pro ropertyother than money under201.1115

_erty. The surviving spoqsanndl\_nded one—lja_llf Im.erESt In each \ore:” sub. (2)is shown as amended eff. 7-1-14 3913 Wis. Act 92 Prior
item of marital property is naubject to administration. OwRer g 7-1-14 it reads:
ship and management and control rights are set forth under sse) For purposes of this section, mperty subject toa directive is valued by
857.01and857.015 its clear market value on the date of the decedestdeath. Satisfactiorof the non
(2) INTERESTORA SRDPARTY N MARITAL PROPERTY.A 3 party  hoing spousesmarie propery interetin e popery subfct o e dee
Who 1S a succgssor n 'mereSt to all 0!’ part of the d,eceﬂ%% . the directive after the death of tﬁeﬂecedent and befoe satisfaction. For pur
interestin marital property is a tenant in common with the Survivhosesof determining theincome from the property subject to a directive, such
INg spouse. property shall betreated as a legacy or devise of gperty other than money
(3m) PERSONAL INJURY DAMAGES; LOST EARNINGS. Section Unders. 701.20. _ _ _
766.31(7m) determines theights of a surviving spouse to that  (3) If the interest of the nonholding spouse under this section
partof a personal injury claim that represents future lost earninggnot satisfied within one year after the decedent speaseith
of the surviving spouse. becausehe clear market value of the property subject to the-direc
(4) ENFORCEMENTOF SURVIVING SPOUSE'SMARITAL PROPERTY tive has not been determined, the court haVing jUriSdiCtion of the
RIGHTSIN NONPROBATEASSETS. Sectior766.70applies to enforce decedenspouses estate shall do either of the following:
mentof a surviving spouse’marital property rights in nonprobate (a) Order thathe interest of the nonholding spouse shall be sat
assets. isfied after the determination of cleaarketvalue, at a date speci
(5) DIvISION OF MARITAL PROPERTYON AGGREGATEBASIS. See  fied by the court.

tion 766.31 (3) (b)determines how maritgbroperty may be  (b) Order that the interest of the nonholding spaisdi be sat
divided upon the death of a spouse. isfied before the determination of clear market value basethon
History: 1983 a. 1861985 a. 371987 a. 3932005 a. 216 estimateof the clear market value, subject to any necessjugt

New probate and non-probate property elections undscdisins marital prop " . .
ertyact. Erlanger and ¥isberger WBB Oct. and Nov1986. mentupon final determination of clear market value.

Wisconsins New Probate Code. Erlangahds. Law Oct. 1998. (4) Thefollowing propertyis not available to satisfy the non
holding spouses marital property interest in the property subject

861.015 Satisfaction of nonholding spouse’ s marital  to the directive:
property interestin certain business property . (1) Iffol- () Property included in an order extension or revisioof
lowing the death of a spouse propeiysubject to a directive g order for an allowance under 861.31made before satisfac
unders.857.015 the marital property interest of the nonholding;, ¢ the nonholding spousenterest.
spousein the property shall be satisfied within one year after the b) P | dund 1 33bef isfacti fth
decedentspouses death from other property which is of equal (P) Property selected underg&1.33before satisfaction of the
clearmarket value at the time of satisfaction. Except as providggnholdingspouses interest.
undersub.(3), if the interest of the nonholding spouse under this (c) Property included in an order for atlowance under s.
sectionis not satisfied within ongear after the decedent sposse’861.35made before satisfactiaf the nonholding spouseinter
death,this section does not apply atite nonholding spouse’ est.
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(5) Satisfactionof a nonholding spouse’'marital property asto the classification of an asset or a portion thereof, the asset or
interestunder this section shall not adversefgetfany of théol-  portionis presumed to be deferred marital property

lowing: (b) The augmented deferred marital property estate is the total
(a) The nonholding spousemarital property interest in prop valueof the deferred marital property of the spouses, irrespective
erty not subject to the directive. of where the property was acquired, whéne property was

(b) The nonholding spouse’election under s861.02 of locatedat the time of a relevant transfer where the property is

deferredmarital property other than deferred marital propertgurrentlylocated, including real property located in anojbes-
subjectto the directive. diction. It includes all types of property thail within any of the

History: 1987 a. 3931997 a. 1882005 a. 102013 a. 92 following categories:

1. Probate and nonprobate transferthefdecederd’deferred
marital property under 861.03 (1)o (3).

2. Decedens gifts of deferred maritgdroperty made during
the 2 years before the decedesnteath under 861.03 (4)

3. Deferred marital property of the surviving spouse under s.

SUBCHAPTERII

DEFERRED MARITAL PROPERY

ELECTIVE SHARE AMOUNT 861.04
(3) CALCULATION OF PROPERTYINTERESTS. Exclusions from
861.018 Definitions. In this subchapter: the augmented deferred marital property estate, valuation of
(1) “Augmenteddeferred marital property estate” medins includedproperty and reduction f@xpenses and claims are gov
propertyunder s861.02 (2) ernedby s.861.05
(2) “Deferred individual property” means any property that (4) SATISFACTION. Satisfaction of the augmentetiferred
satisfiesall of the following: marital property elective share amount is governed b8&k.06

o 861.07 and 861.11 irrespective of where the propertyas
(2) Is not classified by Cﬁ6§ . . acquiredwhere the property was located at the time of a relevant
(b) Was brought to the marriage or acquired whiles{ieuses ransfer or where the properig currently located, including real

weremarried. . o propertylocated in another jurisdiction.
(c) Would have been classified as individpebperty under ch.  (5y proceepines. Proceedings for thelection are governed
766if the property had been acquired when#86 applied. by ss.861.08and861.09

(3) “Nonadverseparty” means a person who has a power (g) waver. Waiver of the deferred marital property elective
relatingto atrust or other property arrangement but who does n{areamount is governed by 861.10

have a substantial beneficial interest that would be adverseym APPLICABILITY OF ELECTION. (a) Unless the right has been

9rffc)er$;%(\1/g¥se)${01’s§ogrs rr]lg?ieri(glrjcc;seea()fetrg%tnmgepg:g:al waived under s.861.100r other limitations of this subchapter
owerof a q?)int?/nent over propertwith l?es ect to that gro ert apply,the surviving spouse is eligible make the election if at the
P PP property P PrOPEIY 4ime of the deceders’death the decedent is domiciled in this state.

(4) “Power” includes a power to designate beneficiary of (b) If a decedent who is not domiciled in this state oreas

abceSneIgzlary def3|gnat_|on. vinclud desi h propertyin this state, the rights of the surviving spouse in that
(5) “Powerof appointment” includes a powtr designate the propertyare governed by 861.20

benefi(iiaryof a benefici_ary designation. ) , (8) EFFECTIF DEATH CAUSEDBY SPOUSE. SectiorB54.14 (2)(c)
(6) “Presently exercisable general power of appointmentang(3m) (d)applies to election of deferred marital property if the

meansa power of appointment under which, at the time in quegecedent'surviving spouse unlawfully and intentionally killed
tion, the decedent hellpower to create a present or future interegie Jecedent.

in himself or herself, his or her creditors, his or her estate of credyistory: 1983 a. 1861985 a. 3%5.144 145 Stats. 1985 s. 861.02987 a. 393
tors of his or her estate angh@wer to revoke or invade the princi 1991a. 224301, 315 1993 a. 2131997 a. 1882005 a. 216
pal of a trust or other property arrangement, whether or not th&/OTE: 1991 Wis. Act 301contains legislative council notes.

; ; ; Deferred marital propertynder sub. (1) is property subject to administration for
decedenhad the capacity to exercise the power at the time. all purposes, including the payment of claims under s. 879.63. In Matter of Estate of

(7) “Property” has the meaningyiven in s.851.27 and Moccero,168 Ws. 2d 313483 N.W2d 310(Ct. App. 1992).

includesvalues subject to a beneficiary designation Wisconsin'sNew Deferred Marital Property Election. Erlang@vs. Law April
’ 1999.

(8) "Right to income” includes a right to payments under a

commercialor private annuityan annuity trust, a unitrust osen  gg1 3 Augmented deferred marital property estate:

ilar arr?ngemen,t’._ _ o ~ decedent’s probate property and nonprobate or other
(9) “Transfer” includes, but is not limited to, the following: property transfers.  Subject to $861.05 the augmented
(&) An exercise or release of a presently exercisable genefeferredmarital property estate includes all of the following:

powerof appointment held by the decedent. (1) DEFERRED MARITAL PROPERTY IN DECEDENT'S PROBATE
(b) A lapse at death of a presently exercisable general powsTate. The value of deferred marital property in the decedent’
of appointment held by the decedent. probate estate.

(c) An exercise, release or lapse of either of the following:  (2) DEFERRED MARITAL PROPERTY PASSING NONPROBATE AT

1. A general power odippointment that the decedent create@ECEDENT'SDEATH. The valueof deferred marital property owned
in himself or herself. or owned in substance lilge decedent immediately before death

2. A power under $861.03 (3)hat the decedent conferred o hat passed outside probate atdieeedens death, including the

anonadverse party ollowing: o _ _
History: 1997 a. 188 (a) The decederd’fractionalinterest in deferred marital prop
Wisconsins New Probate Code. Erlangeifs. Law Oct. 1998. erty that was held by the decedent with thgt of survivorship.

(b) The decedergt’ownershipnterest in deferred marital prop
861.02 Deferred marital property elective share erty that was held by the decedent in a form payable or transferable
amount. (1) AMOUNT. The surviving spouse has the right t@n death, including deferred employment benefit plans, individ
electan amount equal to no more than 56%¢the augmented ual retirementaccounts, annuities and transfers undé66.58
deferredmarital property estate as determined under @)b. (3) (f), or in co—ownership with the right of survivorship.
(2) AUGMENTED DEFERREDMARITAL PROPERTYESTATE. (a) If (c) Deferred marital property the form of proceeds of insur
the presumption of marital property undei766.31 (2)is rebutted anceon the life of the decedent, including accidental death-bene
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fits, that were payable at the decedemitath, if the decedent(c) hadthe transfer not occurred. The amount included is the value
ownedthe insuranceolicy immediately before death or if theof the insuranc@roceeds to the extent that they were payable at
decedentalone and immediately before death held a presenthe decederd’death.
exercisablegeneral power of appointmeaver the policy or its 3. Any transfer of deferred marital property to the extent that
proceeds. it is not otherwise includeth the augmented deferred marital
(d) Deferred marital property over whithe decedent alone, propertyestate. The amount included is the value optioperty
immediatelybefore deathheld a presently exercisable generaitthe time of the transfebut only to the extent that the aggregate
powerof appointment, to the extent that the property passed at ttesfersto any one doneén either of the 2 years exceeded
decedent'sleath by exerciseglease, lapse, default or otherwise$10,000.
(3) DEFERRED MARITAL ~PROPERTY TRANSFERRED wiTH  History: 1985a. 371987 a. 3931997 a. 188
RETAINED RIGHTSORBENEFITS. (@) The augmented deferred mari .
tal property estate includes the value of any deferred marital pré§l§1-04 Augmented deferred marital property estate:
erty transferred byhe decedent in which the decedent retainefviving spouse’ s property and transfers to others.
rights or benefits, including but not limited to the following: (1) Subjectto s.861.05 the augmented deferred marital property
1. Deferred marital propertin which the decedent retainedestatelncludes thevalue of any deferred marital property that

the right to possession, use, enjoyment or incame that was woulddk;ave tt;]eeg inccllud?d under &1.03 had thesurviving

irrevocablytransferred, tehe extent that the decedentight te  SPCUSEI€€EN Ihe decedent. _

minatedat or continued beyond the decedeuigath. (2m) Whenthe surviving spouse is treated as the decedent
2. Deferred marital propertin which the decedent retainedu”derS”b'(l)' the decedent is not treated as the surviving spouse

theright, either alone or in conjunctiavith any person, to desig for g:f; Pulg%‘gzefggo%gig?s(l) (epr (2m).
natethe persons who shall possess or enjoy the property or tHastn: : :

incometherefrom, tacontrol the time at which designated persoangg 05 Augmented deferred marital property estate:

culation of property interests. (1) ExcrLusions. The fot
lowing are not included in the augmenteferred marital prop

shall possess or enjoy the property or income therefrom, or to
or amend the terms of the transfer of the proptrtthe extent that
the decedens right terminated adr continued beyond the dece erty estate:

dents death. (a) Transfers of deferred marital property to the extent that the

3. Any transfer of deferred marital properitycluding trans : : : : :
fer of an income interest, in which the decedent created a pox&fﬁge&tﬁ%&g \t\tlj(l)ll’f;{ partial consideration for the transifier
of appointment, including the power to revoke or terminate t y ' . .
transferor to consume, invade or dispose of the principal or (P) Transfers under the U.S. social security system.
income,if the power was exercisable by the decedent alone, by the(C) Transfers of deferred marital property to persons other than
decedentn conjunction with another person or by a nonadverége spouse who did not make the transféth the written joinder
party,and if the power is for the benefit of the decedemilitors Or written consent of that spouse.
of the decedent, the decedsrstate or creditors the decederst’ (d) Transfers of deferred marital propetty the surviving
estate. spouseaunder s861.330r 861.41

(b) The amount included under péa) 3.is the value of the  (e) The deferred marital property component of any deferred
property subject to the power of appointment if the power afmploymentenefit plan, or of assets in an individual retirement
appointmenis over propertythe value of the property that pro accountthat are traceable to the rollover of a deferred employment
ducesor produced the income if the power of appointment is oveenefitplan, held by the surviving spouse that would have termi
incomeor the power valued at the higher amount if the pafier natedunder s766.62 (5)had it been marital property
appointmenis over both income and propertyhe value is lim (2) VALUATION OF DECEDENT'SPROPERTYAND TRANSFERS. (&)
ited by the extent to which the power of appointment was exerciroperty included in the augmented deferred marital property
able at the decederst’death or the property passed at the -decestateunder s861.03 (1)(2) (c) and(4) (b) 2.is valued as of the
dent'sdeath by exercise, release, lapse, default or otherwise. dateof the decedent spousaleath.

(4) DEFERRED MARITAL PROPERTY TRANSFERRED WITHIN 2 (b) Property included under861.03 (2) (a)(b) and(d) and
YEARSPRIORTO DEATH. (&) In this subsection, termination occurs(3) is valued immediately before the decedent spsudeath.

1. With respect to a right or interest in propevijen the right (c) Propertyincluded under 861.03 (4) (b) lis valued as of
or interest terminates by the terms of the governing instrumenttioe date that the right, interest or power terminated.
whenthe decedent transfers or relinquishes the right or interest. (d) Property included under&61.03 (4) (b) 3is valued as of

2. With respect to a power of appointment over propertthe date of the transfer

whenthe power terminates by exercise, release, lapse, default o(e) If deferred marital property is commingled with othgres

otherwise. of property buthe deferred marital property component can be
3. With respect to a power of appointment under g2jo(d),  identified, only that component is valued.
whenthe power terminates by exercise or release. (f) The value of property included in the augmentetérred

(b) The augmented deferred marital property estate includearital property estate includes the commuted value ofpaey
thevalue of any deferred marital property transfebrgdhe dece entor future interest in deferred marital property and dbe
dent within the 2years immediately preceding the decedentmutedvalue of deferred marital property payable under any trust,
death,including the following: life insurance settlement option, annuity contract, public er pri

1. Deferred marital property that passed as a rettiie ter ~ vatepension, disability compensation, death benefit or retirement
minationof a right orinterest in, or power of appointment overplanor any similar arrangement.
propertythat would have been includedtire augmented deferred  (2m) VALUATION OF SURVIVING SPOUSE'S PROPERTY AND
marital property estate under sulf®) (a) (b) or (d) or (3), if the  TRANSFERS. Thesurviving spouse’property included in the aug
right, interest or power had not terminated until the deceslenthenteddeferred marital propergstate under 861.04 (1)is vat
death.The amount included is the value of the property that wouléd in the same manner as the decedent spoymeperty
havebeen included if the property were valued at the time tirecludedin the augmented deferred marital property estates val
right, interest or power terminated. uedunder sub(2), subject to the following:

2. Transfers by the decedent of or relating to the deferred mar (a) Thesurviving spouse shall be treated as having died after
ital property component of an insurance policy on the life of thiee decedent on the daikthe decederd’death notwithstanding
decedentif the proceedsvould have been included under s{&). the 120-hour survival requirement undeB54.03 (1)
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(b) Life insurance on the surviving spouskfe shall have the increasethe prorated liability of recipientdescribed under the
valueof the deferred marital property componefithe interpe  sameor another ofhe 3 subsections if all of the following condi
latedterminal reserve and the unused portion of the term premitions are satisfied:
of the policy as of the date of the decededgath. (a) The court finds that an equitable adjustment is necessary

(3) REDUCTION FOR EQUITABLE PROPORTIONOF EXPENSESAND  to avoid hardship for the surviving spouse.

ENFORCEABLE CLAIMS. The value of deferred marital property (b) No recipient or donee of a recipient is liable for an amount
includedin the augmented deferred mariabperty estate under greaterthan the value of the deferred marital property subject to
s.861.030r861.04shall be reduced by an equitable proportion @fe election that was received.

funeral and burial expenses, administrative expenses, other(e) VALUATION. The value ofproperty used to satisfy the
chargesand fees and enforceable claims. deferredmarital property elective share includes the valuengf

(4) OVERLAPPING APPLICATION; NO DOUBLE INCLUSION. If the  propertytransferred outright to the surviving spouse, the-com
sameproperty could be included in ta@gmented deferred mari mutedvalue of any present or future inter@stproperty trans
tal property estate under more than one provision &1.03or  ferredto the survivingspouse, and the commuted value of prop
861.04 the property is included only once, aniiincluded under erty payableto the surviving spouse under any trust, life insurance
the provision that yields the greatest value. settlemenbption,annuity contract, public or private pension; dis

History: 1985 a. 371991 a. 3011997 a. 1882005 a. 216 ability compensation, death benefit or retirement plan, or any sim
NOTE: 1991 Wis. Act 301contains legislative council notes. ilar arrangement.
History: 1997 a. 1882005 a. 216
861.06 Satisfaction of deferred marital property elec -
tive share amount. (1) DerINITION. In this section, “property 861.07 Personal liability of recipients. (1) DEFINITION.
transferredto the surviving spouse” includes outright transfers this section, “proceeds” includes:
thathave been disclaimed by the surviving spouse. The term doega) The consideration, in money @roperty received in

notinclude transfers in trust that have been disclaimed by the St§changeor the property that is the subject of the transfer
viving spouse, unless the surviving spouse had a general power b) Property acquired with the consideration received in

appointmenbver the property in the trust during his or her'"feexchangefor the property that is the subject of the transfer

time or an interest in the trust after the disclaimer (2) PersonsLiaBLE. The following persons are liable to make

(2) INITIAL SATISFACTION OF DEFERRED MARITAL PROPERTY o prorated contribution toward satisfaction of the surviving
ELECTIVE SHAREAMOUNT. If the surviving spouse makes the elec,

- . > apouse’sdeferred marital property elective share amount:
tion under s861.02 the following categories of property are use . .
first to satisfy the elective share amount: (a) Original recipients of the decederit'ansfers of deferred

(a) All property included in the augmented deferred maritqrglj,fsrtlﬁ:‘eI %rr%%gtt{,g ﬁtshslrg&éré?j?ectlve of whether the recipient
propertyestat(_a un(_jer_561.04 . .. (b) Donees of the recipients under.gay if the donees have
_(b) All marital, individual, deferred marital, or deferred indi yhe property or its proceeds. If a donee has neither the property
vidual property transferred to the surviving spouse, including o jts proceeds but knew or should have known of the liability
beneficialinterest in property transferred in trust: underthis section, the donee remains liable for his or her share of
1. From the decedestprobate estate, other thproperty the prorated contribution.
transferredunder s861.330r 861.41 and other than property (3) MODE OF SATISFACTION. (a) Subjecto par (b), a person

transferredto the surviving spouse under 861.310r 861.35 \yno is liable under sul§2) may either give up the proportional
exceptas ordered by the court undeB61.31 (4)or861.35 (4)  partof thedecedent transfers to him or her or pay the value of

2. By nonprobate transfer at the decedeté®ath. the amount for which he or she is liable.

3. By operation of any state or federal lather than transfers  (b) On petition of the surviving spouse showing that the mode
underthe U.S. social security system. of satisfaction chosen in p#a) will create a hardship for the sur

4. By the decedent at any time during the decesldif¢, Viving spouse, the court may order that dedént mode of satis
exceptthat the following shall be excluded: factionbe used.

a. The first $5,000 of thealue of gifts from the decedentto (4) EFFECTOF FEDERAL PREEMPTION. If any provision of this
the surviving spouse each yedtach gift shall be valuess of the subchapteis preempted by federal law with respecany prop
dateof the gift. erty interest or benefit thas included under $61.03and that

b. Gifts received from the decedent that the surviving spoy&@uld passbut for that preemption to a person other than the sur
can show were subsequentind gratuitously transferred in aV1Ving Spouse, the recipient, unless he or she is a recipient for
mannerthat, had theyeen the deferred marital property of th&/2!ue,is subject to subgl) to (3).
surviving spouse, would not have been included in the augmenteffSt©o: 1997 a. 1882005 a. 216
deferredmarital property estate underg@§1.04

(3) UnsaTisFiED BALANCE. After the property under sufR)
hasbeen applied toward satisfaction of the deferred marital pr ke the election. th S nathin 6 th
erty elective share amount, the remainder of the elective sh ahe q e eefc ;lona egur\gvm%sgousifs% " 'f” ) months
amountshall be satisfiegroportionally from transfers to personsa ert e, ate 0, ,t € decedesn gat o oa ,0 the following:
otherthan the survivingpouse of property included in the aug, (a) File apetition for the election with whichever of the follow
mented deferred marital property estateler s861.03 (1)(2), Ing applies:
(3) or (4) (b) 2. 1. The court that has jurisdiction of the probate proceedings

(4) REMAINING UNSATISFIED BALANCE. After the property 'elating tothe decederd’estate if a judicial proceeding has been

undersubs(2) and(3) has been applied toward satisfaction of theommenced.
deferredmarital property elective share amount, the remainder of 2. The court that has jurisdiction of probate proceedings relat
the elective share amount shall be satisfied proportionally froifg to decedents’ estatézcated in the county of the decedent’
transfers to persormther than the surviving spouse of propertyesidencef no judicial proceeding has commenced.
includedin the augmented deferred marjpabperty estate under  (b) Mail or deliver a copy of the petition to the personal repre
5.861.03 (4) (b) 1or3. sentativejf any, of the decederst’estate.

(5) EQuITABLE ADJUSTMENTOF SHARES. If all or part of a pre (2) NOTIFICATION OF INTERESTED PARTIES. The surviving
ratedshareunder sub(2), (3) or(4) is uncollectible, the court may spouseshall give notice, in the manner provideath.879, of the

861.08 Proceeding for election; time limit. (1) GENER-
ﬁ%{; Except as the time may be extended under(8)lin order
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time and place sdor hearing the petition to any persons who may (2) PAYER NOT LIABLE UNTIL NOTICE RECEIVED. (a) Upon a

be adversely décted by the election. beneficiary’srequesfor payment, a payer or other 3rd party who
(3) EXTENSION OF TIME FORELECTION. (a) Subject to patb), hasreceiveq satisfe_lctorproc_)f of the decedets_t’death and whc_)

the court may grant the surviving spouse an extension for makifgsnot received written notice that the surviving spouse or his or

anelection if the surviving spouse petitiohe court for an exten herrepresentative intends to file a petition for the deferred marital

sion, gives notice aspecified in sub(2) and shows cause for anpropertyelective share amount or that a petition for the election
extension. hasbeen filed is not liable for any of the following:

(b) The petition for extensioof the time for making anelec 1. Causing any payment, item of property or other benefit
tion must be filed within 6 months after the decedexigath, includedin the augmented deferred marjtabperty estate under
unlessthe court finds all of the following: s.861.03 to transfer directly to the beneficiary designated in a

1. That the surviving spouse was prevented from filing tfPVeringinstrument. _ _ o
actionor naming a particular interested paay reasons beyond 2. Any other action in good faith reliance on the validity of

his or her control. agoverning instrument.
2. That failure to extend the time for making an election will (b) A payer or other 3rd party is liable for payments made or
resultin hardship for the surviving spouse. otheractions taken after receipf written notice of the intent to

(4) WITHDRAWAL OF ELECTION. The surviving spouse may file a petition for the elective share amount or written notice that

withdrawthe petition for an election at any tirefore the probate & Petition for the elective share amount has been filed.

courthas entered the final determination of the distribution of the (3) METHOD OF NOTICE TO PAYERS. A written notice of the
decedent'sstate. intentto file a petition for the election or written notice that a-peti

(5) COURT DETERMINATION OF LIABILITY. (@) After notice and tion for the election has been filed shall fulfill one of the following

hearing,the court shall determine the deferred magitaiperty eguirements: )

electiveshare amount and shall determine the property that satis (2) Be mailed to the payaror other 3rd partg'main ofice or

fies that amount under s861.06and861.07 homeby registered or certified mail, return receipt requested.
(b) If the personal representative does not hold the money ofb) Be served upon the payer or other 3rd parthe same

property included in the augmented deferred marital propertjanneras a summons in a civil action.

estatethe court shall determine the liability of any person or entity (4) OPTIONAL PAYMENT OF PROCEEDSTO COURT. (@) Upon

thathas any interest in the money or propertyhat holds that receiptof written notice of théntent to file, or the filing of, a peti

moneyor property tion for the election, a payer or other 3rd party may pay any
(c) The surviving spouse may choose to seek relief from fewaihountowed or transfer or deposity item of property to or with

thanall recipients. Howeveany such action shall not cause anyhicheverof the following applies:

other recipients liability to exceed the amount that he or she 1. The court that has jurisdiction of the probate proceedings

would havehad to pay if all recipients had paid a prorated shamelatingto thedecedens$ estate if proceedings have been com
(6) SuiTsAUTHORIZED. An order or judgment of the court maymenced.

be enforced in a suit for contribution or payment in other courts 2. The court that has jurisdiction of probate proceedings relat

of this state or other jurisdictions. ing to decedents’ estatéscated in the county of the decedsnt’
History: 1997 a. 188 residenceif no judicial proceeding has commenced.
) ) o (b) Payments, transfers or deposits made to the court dischar
861.09 Right of election by or on behalf of surviving the payer or other 3rd party from all claims for amounts paid or the

spouse. The surviving spouse must be livimgorder for an elec  value of property transferred or deposited.
tion to bg filed. If the surviving spouse does petsonally file the (c) The court shahold the funds or items of propertjfter
election,it may be filed on the surviving spousdiehalf by the the court makes its determination undeB&1.08 (5) it shallorder
spouse'sconservatorguardian or guardian ad litem, or By dishursemenin accordance witthat determination. The court
agentof the spouse acting under a power of attarney shallorder disbursement to the beneficiary designated igdtte
History: 1997 a. 188 erninginstrument if either of the following conditions applies:
86110 Waiver of right to elect; failure to elect. und:é}’SNSOGE%gIC(T)IS filed in theourt within the specified time
(1) RIGHT TOELECTMAY BEWAIVED. The right to elect a deferred 5 A titi n was filed but withdrawn undeB€1.08 (4Wwith
marital propertyelective share amount may be waived by the S%;éeju-dicepe on was tiled bu awn undei8§1.08 (4wi
viving spouse in whole or in part. The waiver may take pla : .
beforeor after marriageThe waiver must be contained in a mari  (d) If payments have been made to the court or if property has
tal property agreement that is enforceable undé8@.580r in a ?heeﬁngfg?sg?tdo\;vﬁethg Cﬂ‘;‘éﬁtg%‘ierrg@g}ghe _Cotgr:hrg?éﬁj;?
s}%neg]dogum%m,;ygd mth a court describizes.861.08 (1) (2) ciary who I:i)s designaﬁedyin the goSerrrl)ing instrument, upon that
after the decedemstdeath. )

(2) WAIVER OF “ALL RiGHTS". Unless the waiver provides Peneficiary'spefition to the court. Those payments shalin an
otherwise a waiver of “all rights,” or equivalent language, in th@mc;un;:nd subject to conditioosnsistentwith this ;sub:_haptﬁr
propertyor estate of a present or prospective spouse, or in-a com(5) “ROTECTION OF FINANCIAL INSTITUTIONS. () In this su
plete property settlement entered into because of separationS€ction: S
divorce,is a waiver of all rights in thdeferred marital property 1. "Account” has the meaning given in/€5.01 (1)r710.05
electiveshare amount. 1) (@)

(3) FAaILURE TOELECT. Failure of a surviving spouse to elect 2. "Financial institution” has the meaning given irv85.01
not a transfer of property and is not a gift from the survi.vi.n(;?).
spouseo the decedent spousgrobate estate or to the beneficia (b) Notwithstanding suly(2), in addition to the protections

ries of other transfers. affordeda financial institution under s801.1012and710.05and
History: 1997 a. 1882005 a. 216 chs.112 and 705 a financial institution is noliable for having
transferrecan account included in the augmented defemadtal

861.11 Protection of payers and other 3rd parties. propertyestate under 861.03to a beneficianydesignated in a

(1) DeriniTioN. In this section, “governing instrument” includesyoverninginstrument, or for having taken amyher action in
afiled verified statement under 855.201 a certificate undes. relianceon the beneficiarg apparent entitlement under the terms
867.046(1m) or a recorded application undeB§7.046 (5) of a governing instrument, regardlessvdiether the financial
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institutionreceived written notice of an intent to file, or the filing (5) Every such suit must be brought within 3 yearslete
of, a petition for the deferred marital property elective shadent'sdeath, but may be barred by laches at an earlier date.

amount. History: 1983 a. 1861985 a. 3%.187 1993 a. 4862005 a. 216
NOTE: Par (b) is shownas amended eff. 7-1-14 k3013 Ws. Act 92 Prior
t0 7-1-14 it eads: 861.20 Surviving spouse’s right in nondomiciliary

(b) Notwithstanding sub. (2), inaddition to the protections afforded a finan ) . ; :
cial institution under ss.701.19 (1) and 710.05 and chs.12 and 705 a financial decedent’s real property in this state. (1) If amarried per

institution is not liable for having transferred an account included in the aug SOI’_lWh_O dQES not have a domicile i_n thi_S state dmt Ieaves a
menteddeferred marital property estate under s. 861.03 to a beneficiary desig valid will disposing of real property in this state which is tiet
nated in a governing instrument, or for having taken any other action in eliance communityproperty or marital propertgf the decedent and the
on the beneficiary’s apparent entitlement underthe terms of a governing instru L Lo .
ment, regardless of whether the financial institution eceived written noticeof surviving spouse, the s_urvwwugpouse has the Same_ “ght to e_IeCt
anintent to file, or the filing of, a petition for the deferred marital property elec 0 take a portion C_)f or interest in that property against the will of
tive share amount. the decedent as ithe property were located in the decedent’
(c) If afinancial institution has reason to believe that a disputemicile at the decedeistdeath. The procedure of the decedent’
existsas to the rights of parties, or their successors, to an accadomicile for electing against the will applies to such an election.

subjectto a governing instrument, the financial institution may (2) If a married person who does not have a domicile in this

butis not required to, do any of the following: statedies and has an interest in real property in this state that is
1. Deposit the account with a court as provided in @)b. subjectto administration but not disposefiby will, the surviving
2. Refuse to transfer the account to any person. spousehas the same right to the property under intestate succes

sionas if the property were located in the decedetdimicile at
decedent death.
History: 1985 a. 371987 a. 3932005 a. 216

(d) The protection &brdeda financial institution under this
subsectiordoes not déct the rights of parties or their successo
in disputes concerning the beneficial ownership of accounts.

History: 1985 a. 371987 a. 393.53; 1997 a. 1882005 a. 2162013 a. 92 . o
861.21 Assignment of home to surviving spouse or

surviving domestic partner . (1) DerINITIONS. In this see
SUBCHAPTERIII tion:

(a) “Governing instrument” has the meaning given i8%1.01
OTHER RIGHTS, ALLOWANCES AND EXEMPTIONS ).

(b) “Home” means any dwelling in which the decedent had an
interestand that at the time of the decedemnteath the surviving
jspouseor surviving domestic partner occupies or intetals
occupy. If there are several such dwellings, any one may be-desig
nated by the survivingspouse or surviving domestic partner
"‘&—|ome” includes a house, a mobile home, a manufactured home,
geduplex or multiple apartment building one unit of whicbésu
pied by the surviving spouse or surviving domestic partner and a
building used in part for a dwelling and in part for commercial or
business purposes. “Home” includes all of the surrounding land,
Nlessthe court sets bfpart of the land as severable from the
Utemainingland under suk(5).

(2) DECEDENT'SPROPERTYINTERESTIN HOME. Subject to subs.
(4) and(5), if a married decedent or decedent in a domestie part
- . : ; nershiphas a property interest in a home, the deceslentire
madefor the primary purpose of defeating the rights ofsim/iv  jyierestin the home shall be assigned to the surviving spouse or
ing spouse in or to marital property _ . surviving domestic partner if the surviving spouse or surviving

(2) An arrangement made before marriage, or within one yef§mesticpartner petitions the court requesting such a distribution
aftermarriage, or prior to April 1, 1971, to provide for issue by gndif a governing instrument does not provide a specific transfer
prior marriage is not a fraudulent property arrangement within tgethe decedert’interest in the home to someone other than the
meaningof this section. surviving spouse or surviving domestic partnérhe surviving

(3) If thespouse is successful in an action to reach fraudulesgtouseor surviving domestic partner shall file the petition within
property arrangements, recovery lisnited to the amount the 6 months after the decedentleathunless the court extends the
spousevould receive under cB852 and this chapterOther rules time for filing.
of this chapter apply so far as possible. A spouse who recover§4) PayMENT BY SURVIVING SPOUSEOR SURVIVING DOMESTIC
underthis subsection forfeits any powerapointment that the partner. The court shall assign the interest in the home under sub.
surviving spouse possesses over the remaipiogdion of the (2) to the surviving spouse or surviving domestic partner upon
fraudulentlyarranged properfexcept a special power paymentof the value othe deceders’interest in the home that

(3m) If the spouse is successful in an action to reach fraudloesnot pass to the survivirgpouse or surviving domestic part
lent property arrangements involving marital propergcovery ner under intestacy or under a governing instrument. Payment
is limited to the surviving spouseinterest in the marit@roperty  shallbe made to the fiduciary holditigle to the interest. The sur
Otherrules of this chapter apply so far as possible. Recovery foiving spouse osurviving domestic partner may use assets due
feits any power of appointmenthich the surviving spouse pos him or herfrom the fiduciary to satisfy all or part of the payment
sessever the remaining portion of the fraudulendlsranged in kind. Unless the court extends the time, the surviving spouse
marital property except a special power or survivingdomestic partner shall have one year from the-dece

(4) The surviving spouse has no rights against asyson dent'sdeath to pay the value of the assigned interest.
dealingwith the property without actual knowledge, or receipt of (5) SEVERANCE OF HOME FROM SURROUNDINGLAND. On peti
written notice, of the claim ofhe spouse. A person who hagion of the surviving spouse or surviving domestic partner or of
knowledgeof facts and circumstances fitient to put the person any interested person that part of the land is not nece$sary
oninquiry as to a claim by the spoudges not have actual knewl dwelling purposes and that it would be inappropriate to assign all
edgeand is not required to make further inquifyhis subsection of the surrounding lands the home under syR), the court may
doesnot protect a gratuitous donee freine original beneficiary setoff for the home as much of the land as is nece$saaydwelt
of the fraudulent arrangement. ing. In determining how much land should be sét thfe court

861.17 Rights in property transferred in fraud of sur
viving spouse. (1) Nothing in this chapter precludes a court i
an equitable proceeding from subjecting to the rights oftire
viving spouse under ch852 and this chapter any property,
arrangemenmade by the decedent in fraud of those rights.
propertyarrangement in fraud of the rights of the surviving spou
meansany of the following:

(@) Any transfer or acquisitionf property regardless of the
form or type ofproperty rights involved, made by the decede
duringmarriage or in anticipation of marriage for the primary p
poseof defeating the rights of treurviving spouse under cB52
andthis chapter

(b) Any breach of the good faith duty imposed by&6.15
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7 Updated 11-12Wis. Stats. FAMILY RIGHTS 861.35
shalltake into account the use and marketability of the parcels settansferproperty in excess of $5,000, @t the option of the
off as the home and the remaining land. spousepay the excess in value over this amount.
History: 1997 a. 1882005 a. 2162007 a. 1; 2009 a. 28 (3) The surviving spouse may select items specifically
bequeatheaf the type specified under sull) (a) 4.exceeding
861.31 Allowance to family during administration. in value the $3,000 limit or obtain the transfer of items exceeding

(Im) The court maywithout notice or orsuch notice as the courtthelimit set by thecourt under sul{2), by paying to the personal

directs,orderpayment by the personal representative or specigpresentativehe excess of inventory value over tiespective

administratorof an allowances the court determines necessarymit.

or appropriate for the support thfe surviving spouse or surviving  (4) The personalrepresentative has powewithout court

domesticpartner andany minor children of the decedent duringrder,to execute appropriate documents fectftransfer of title

the administration othe estate. The court shall consider the size any personal property the spouse selects under this seation.

of the probateestate, other resources available for support, thersonmay not question the validity of the documents of transfer

existingstandard of living, and any other factors it considers relgr refuse to accomplish the transfer on the grouhasthe per

vant. sonalrepresentative is also the surviving spouse of the decedent.
(2) The court may order that an allowance be made to theHistory: 1973 c. 2331983 a. 1921991 a. 3011997 a. 1882005 a. 2162009

i ; a.
SpOL{S_&)I’ survwln_g domestic partner _fOI’ sup_port of the spause This section is constitutional. In Matter of Estate of Eisep®€r Wis. 2d 620280
surviving domestic partneand any minor children of the dece y.w.2d359(Ct. App. 1979).
dent,or that separate allowances be made to the spouse or surviv
ing domestic partner and to the minor children of the decellent86l 35 Special allowance for support of Spouse or
their guardian, if anyif the court finds separate allowaneelis rﬁestic gartner and support andpgducationpof minor

able. If there is no surviving spouse or surviving domestic partn(i:.I ildren. (1m) If the decedent is survived by a spouse, demes

the courtmay order that an allowance be made to the minor cl}IC partneror by minor children, the court mayder an allowance

drenof the decedent or to their guardian, if any - h . :
N for the support and education of each minor child until he or she
(3) Theinitial order for support may not exceed one year biil,cheq specified age, not to exceed 18, and for the support
may be extendedor additional periods of not to exceed one yegne snouseor domestic partner This allowance may be made
]?t ahtlme,dand }S ﬁ'”bjeet to revision or termination at any ime \yhetherthe estate is testate or intestate. If the decedent is ot sur
urtherorder of the court. ~ vived by aspouse or domestic partnéne court also may allot
(4) Thecourt may order that the allowariee chaged against directly to the minor childrerhousehold furniture, furnishings,

incomeor principal, eithelas an advance or otherwise, but theindappliances. The coumay not order an allowance under this
courtmay not order than allowance for support of minor chil sectionif any of the following applies:

drenof the decedent be clyd against thencome or principal () Thedecedent has amply provided for each minor child and
interestof the survivingspouse or surviving domestic partnersg, e spouse or domestpartner by the transfer of probate or

The court mayorder that the allowance for support of the-Sul, o hropateassetspr support and education have been provided

viving spouseor surviving domestic partnemot including any ¢, by any other means.

allowancefor support of minorchildren of the decedent, be (b) In the case afinor children, the surviving spouse or-sur

appliedin satisfaction of any of the following: viving domesticpartner is legally responsible for support and

(@) Any entitlement of the surviving spouse undé58.12 ¢ catiorand has ample meatsprovide them in addition to his
(b) Any right of the surviving spouser surviving domestic or her own support.

partnerto elect under $361.02 (c) In the case of the surviving spouse or surviving domestic

History: 1971 c. 401991 a. 3011997 a. 1882005 a. 2162009 a. 28 f .
NOTE: 1991 Wis. Act 301contains legislative council notes. partnerhe or she has ample means to provide for his or her sup

Widow’s allowances and the IRC. Mill&i4 MLR 193. port.

(2) Thecourt may set aside property to provide an allowance
andmay appoint a trustee to administer the propeuyject to the
surviving domestic partner . (1) (a) Subject to this section, continuingjurisdiction of the court. If a child dies or reaches the
in addition to all allowances and distributions, the survivin%geOf 18, or if at any time the property held by thestee is no
spouseor surviving domestipartner may file with the court a Pngerrequiredfor the support of the spouse or domestic partner
written selection of the following personal propentshich shall ©F the support and education of the minor child, any remaining
then be transferred to the spouse or domestic partner by the Qéqpertyls to be distributed bihe trustee as the court orders in
sonalrepresentative: ccordancevith the terms of thelecedens will or to the heirs of

1 \Weari land i Irv held f | by t he decedent in intestacy tw satisfy unpaid claims of the dece
. aring apparel and jewelry held for personal use by the s estate.

decedent or the surviving spouse or surviving domestic partner; . . .
gsp 9 P (3) In making an allowance under this section, the cshatl

2. Automobile; o _ considerall of the following:
3. Household furniture, furnishings and appliances; and ) The efect onclaims under $59.25 The court shall bal
4. Other tangible personalty not used in trade, agricutiure gncethe needs of the spouse, domestic partaeminor children
otherbusiness, not to exceed $3,000 in inventory value. againstthe nature of the creditors’ claims in setting the amount
(b) The selection in pafa) may not include items specifically allowed under this section.
bequeatheexceptthat the surviving spouse or surviving domes () The size of the estate.
tic partner may in every case select the normal housétoid (c) Other resources available for support.
ture, furnishings, and appliances necessary to maintaihdtre. o -
For this purpose antiques, family heirlooms, and collections that (4) The existing standard of living.
are specifically bequeathed are not classifiable as normal-house(€) Whether the provisions of a marital property agreement
hold furniture or furnishings. will create a hardship for the surviving spouse.
(2) Ifit appears that claimsiaynot be paid in full, the court ~ (f) Any other factors that the court considers relevant.
may, upon petition of any creditplimit the transfer of personalty  (4) The court may order that the allowance to the surviving
to the spouse under thégction to items not exceeding $5,000 ispouseor surviving domestipartner not including any allow
aggregatenventory value until the claims are paid in full or thencefor the supporand education of minor children, be applied
court otherwiseorders, or the court may require the spouse o satisfaction of any of the following:

861.33 Selection of personalty by surviving spouse or
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861.35 FAMILY RIGHTS Updated 1-12Wis. Stats. 8
(@) Any entitlement of the survivingpouse or surviving selectionand allowances.

domesticpartner under 8853.12 (2) The court shall grant the petition if it determines that an
(b) Any right of the surviving spousar surviving domestic assignmenahead of creditors is reasonably necessary faupe

partnerto elect under $861.02 (1) port of thespouse or domestic partnédn determining the neces
History: 1971 c. 213.5;1983 a186 1991 a. 3011997 a. 188005 a. 2162009  Sity and the amount of property to be assigned, the court must take

a.28 . o . into consideration the availability of a home to the surviving
NOTE: 1991 Ws. Act 301contains legislative council notes. spouseor surviving domestic partner and all other assets and

. . resourcesvailable for support.
861.41 Exemption of property to be assigned to sur - “igiory: 1983 a 1861985 a. g7p1987 a. 393.53; 1997 a. 1882009 a. 28
viving spouse or surviving domestic partner . (1) After

theamount of claims against the estate hesn ascertained, theggq 43 Authority and powers of conservator , guardian

surviving spouseor surviving domestic partner may petition theyr agent. A conservatqrguardian or guardian ad litem of the
courtto set aside as exempt from the claims of creditors undeg§ousmr of a child of the decedent, or an agent of the spouse or
859.25(1) (h)an amount of property reasonably necessarthdr of a child of the decedent acting under a power of attomay
supportof the spouse or domestic partrest to exceed $10,000 on behalf of the spouse or child exercise any of the rights, apply
in value,if it appears that the assets are ifisight to pay all for any of the allowances or make any of the selections that apply
claimsand allowances and still leave the surviving spouse er st the spouse or child under this subchapter

viving domestigoartner such an amount of property in addition to History: 1997 a. 188
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